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MESSAGE. - 


STATE OF ALABAMA, a 
EXECUTIVE DEPARTMENT, 
Montgomery, Nov. 10, 1869. § 


Galime of the Senate and House of Representatives : 


I deem it a duty to invite your attention to a suit recently 
instituted in the United States District Court for the Mid- 
dle District of Alabama, by the Southern Express Com- 
pany, for the purpose of restraining the collection of the 
tax assessed upon said company by the laws of this. State. 
The accompanying communication, from the Auditor, will 
show the summary proceedings which resulted in the grant- 
ing of an injunction against the proper officers of the State, 
prohibiting them from collecting the tax referred to. This 
case is of so much importance that I consider it proper to 
examine it at some 1 ngth, in the light of the Di au- 
thorities bearing upon it: 

The complainant, in this case, is a ‘mere private corpora- 
tion, created by the State of Georgia; it is not in any 
sense a public corporation, although its use may be public 
and its objects and operations may partake of a publie 
nature.—Angell & Ames on Corporations, 8th edition, §§ 
31 and 32, and authorities there cited. 

This mere private corporation has no political connec- 
tion with the: government of the United States or of the 
State of Alabama; no grant or charter from either of these 
governments; no contract with either of them, or even 
with its creator, which is impaired to any extent by the 
statute law of Alabama; of which it complains. Tt has not 
even a shadow of right, by its agents or otherwise, to carry 


a 
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on any business or do any act within the limits of Alabamas 
except by the comity of this State-——Ang. & Ames on Corp., 
§ 278, and authorities there cited. 
though this corporation may be deemed and taken to 
be a citizen of the State which created it, for the purpose 
of suing and being sued in a proper case, in the courts of 
the United States, yet it is not a citizen within the mean- 
ing of the provision of the United States constitution, 
which declares that “the citizens of each State shall be 
entitled to all privileges and immunities of citizens in the 
several States.” And it is competent for the State of Ala- 
bama to forbid every such corporation from transacting 
any business within the limits of this State. —Abbott’s Di- — 
gest of Law of Corporations, pp. 336 and 337, §§ 1 to 9, 
and p. 568, $$ 3 to 7, and authorities there cited; Bank of 
Augusta vs. Earle, 13 Peters, 519, 586. l 

Long ago this corporation, the mere creature of the 
laws of Georgia, came by its officers or agents within the 
limits of Alabama and engaged in business, by the comity 

- of this State; and whilst it was in the enjoyment of this 
comity: and of the protection of this State, the General 
Assembly of Alabama passed an act, which was approved 

on the 31st day of December, 1868, entitled “ An Act to 
establish revenue laws for the State of Alabama,” a part 
of which is in the following words: | l 

“Src. 11. Be it further enacted, That there'shall be and 
hereby is levied on all property in this State, real-and per- 
sonal, not herein exempt from taxation, an annual tax of 
three-fourths of one per cent. 

Sec. 12. Be it further enacted, That taxes shall also be 
assessed by the assessor in each county on and from the 
following subjects, and at the following rates, to-wit: 

. 11. On the gross receipts of express and telegraph . com _ 
panies, three-fourths of one per cent. 

. All agents and managers of express and telegraph com- 
panies shall, on or before the 15th day of April in each 
year, make out, under their oath, a true and full statement 
of the gross receipts of their respective offices for the pre- 
ceding year, and deliver the same to the assessor of the 
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county ; and such agents and managers shall pay the tax 
‘thereon to the collector, and retain the amount out of any. 
money in their possession belonging to such conipany: 
Provided, That when any such agent or manager shall fail 
to make the return required herein, the assessor of the 
county shall proceed. to estimate, upon the best information 
he can obtain, a probable amount of the receipis of each 
such office, and add thereto fifty ; per centum, and return 
the same to the collector in the samme manner as other as- 
sessments are returned ; and no property of such company 
shall be exempt from levy and sale for taxes.” 

The bill in this case is filed, not to recover any sum of 
money or any other property of any kind, but to prevent, 
by injunction, the execution of the provisions of the revenue 
law above set forth, so far as these provisions relate to the 
receipts or property of complainant. The-bill is filed in 
the District Court of the United States for the Middle’ 
District of Alabama, and virtually asks that Court, or the — 
Judge thereof, “to control the Legislature of (Alabama,) 
and to restrain the exertion of its physical force,” in the 
vital matter of taxation. FANII of Georgia vs. Stanton, 6 
Wallace, 73-75. ; 

The bill is filed only against officers of the State, as such 
officers, to wit: against the State Auditor and two Tax As- 
sessors and one Tax Collector. (These Assessors and this 
Collector are county as well as State officers, and are often 
referred to in our laws as county officers.) As to the office 
of the Auditor, § 94 of the Revised Code of Alabama ex- 
pressly provides that it “is under the general superintend- 
ence of the yo And § 120° of the said revenue 
law provides: — 

“That the Auditor of State shall, from time to TN 
prescribe such forms and give such instructions as he may 
deem necessary to,carry into effect the provisions of this 
act, and decide all questions which may arise as to the true 
construction of this act, or in relation to the duty of any 
officer under this act; and the instructions thus given shall 
be obeyed by, and the decision thus made shall be binding 
upon all county and municipal: officers.” 
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Several alle ao of thé bill amount to nothing more 
than allegations of the opinion or belief or conclusion of 
the complainant, as to whatis the meaning or import of thé 
Constitution of this State and of. the United States, and of 
thé above-mentioned revenue law, in so far as complainant 
supposes.them to relate to the. present case. But admit- 
ting every fact which is alleged as matter of fact, to be true 
as stated in the bill, the law of the land deduces from those 
facts no other conclusion than that the gross receipts and 
property of the complainant which are embraced by the 
provisions of said revenue law, are clearly within the ephere 
of the taxing power of this State. 


A controlling question in this case, is, whether the gross 


receipts and property of this mere private corporation, 
created by Georgia, which are embraced by this revenue 
law of Alabama, are within the sphere of the taxing power 
of Alabama. If they are within that sphere, it is clear, 
that the District Court of the United States has no juris- 
diction to enjoin the execution of the aforementioned reve- 
nue law which embraces them. That court, when invoked 


by that private corporation, to enjoin the execution of that 


State law, was required by the law of the land, to treat the 
legislature of Alabama as having the right to determine 
what portion of the public burdens the aforementioned 
receipts and property should bear, and also to treat the 
determination of that matter by the legislature shown in 
said State law, as conclusive upon that court.—-UMcCulloch 
v. Maryland, 4 Wheaton, 428; Cooly on Const. Lim. 480, 


488, 506, 515 ; Mooers v. Smedley; 6 Johns. Ch. R. 28. The 


single question, whether this State law conflicted with the 
State Constitution, could not justify that court in taking or 
exercising such jurisdiction.—Jackson v. Lamphire, 8 Pe- 
ters, 280 ; Porter v. Foley, 24 Howard, 415. That court 


has no such jurisdiction, where, as here, it is plain that the — 


‘State law complained of is not in conflict with any ‘part of 
the Constitution or laws of the United States Commer: 
-cial Bank of Cincinnati v. Buckinghams Ex’rs, 5 Howard, 
. 817, 348 ; Mills v. St. Clair County, 8 Howard, 585.. 

In the case last cited, the following passage occurs in the 
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opinion of the court: “The framers-of.the Constitution 
never intended that the legislative- and judicial powers of 
the general government should extend to municipal regu- — 
lations baa | to the well being and existence of the 
States... 

In Alloma V, Booth, 21 Howard, 516, the ee Court 
of the United States, says: “The powers of the general. 
government, and of the State, although both exist and are 
exercised within ths same territorial limits, are yet separate 
and distinct sovereignties, acting separately and independ- 
ently of each other, within their respective spheres.” The 
sphere of action appropriated to the one, is as far beyond 
the reach of the injunction process of the other, “as if the 

line of division was traced by landmarks and monuments — 
visible to the eye.” 

The question, whether the receipts aad mopa of such 
a corporation as the complainant, within the limits of a 

. State which did not create it, were within the sphere of the 
taxing power of that State, is answered affirmatively and- 
put at rest by the opinion of the Supreme Court of-the 
United States (delivered by Chief Justice Marshall,) in 
Osborn v. The United States Bank, 9 Wheaton, 859, . From. 
that opinion the following extracts are made : 

“The foundation of the argument in favor of the right 
of a State to tax,the Bank, is laid in the supposed character 
of that institution. - Tke argument supposes the corpora- 
. tion to have been originated for the management of an in- 
dividual concern, to be founded upon contract between 
individuals, having private trade and private profit for its 
great end. and principal object. - 

“Tf these premises were true, the conclusion drawn from 
‘them would be inevitable. This mere private corporation, 
engaged in ibs own business, with its own views, would. 
certainly be subject fo the taxing power of the State, as 
any individual would be; and the casual circumstance of 
its being employed by the government in the transaction 
of its fiscal affairs, would no more exempt its private busi- ` 
ness from the operation of that power, than it would ex- 
empt the private business of any individual employed in 
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the same manner. But the pretnises are not true. ‘The 
Bank is not considered as a private corporation, whose: 
principal object is individual trade and individual profit ; 
but as a public corporation, created for public and national 
purposes. That the mere business of banking is, in its 
own nature, a private business, dnd may be carried on by 
individuals or companies having no political connection 
with the government, is admitted; but the bank is not 
such an individual or company. It was not ereated for its 
own sake, or for private purposes. It has never been sup- 
posed that Congress could create such a corporation. The 
whole opinion of the court,in the case of McCulloch vs. 
The State of Maryland, is founded on, and sustained by, 
the idea that the Bank is an instrument which is ‘ necessary — 
and proper for carrying into effect the powers vested in 
the Government of the United States.’” - 

“Tt is urged that Congress has not, by this act of incor- 
poration, created the faculty of trading in money ; that it 
had anterior existence, and may be carried on by a private 
individual, or company, as well as by a corporation. As 
this profession or business may be taxed, regulated, or re- 
strained, when conducted by an individual, it may, like- 
wise, be taxed, regulated; or restrained, when conducted by 
a corporation, i 

“The general correctness of these propositions need not 
be controverted. Their particular application to the ques- . 
tion before the court is alone to be considered. 

«We do not maintain that the corporate character of the 
bank exempts its operations from the action of State au- 
thority. If an individual were to be endowed. with the 
same faculties, for‘ the same purposes, he would be equally 
protected in the exercise of those faculties. The operations 
of the bank are believed not only to yield the compensa- 
‘tion for its services to the government, but to be essential | 
to the performance of those services. Those operations 
give its value to the currency in which all the transactions 
of the government are conducted. They are, therefore, 
inseparably connected with those transactions. They 
enable the bank to render those services to the nation for 


9 


which it was ereated, and arë, therefore, of the very essence 
of its character, as national instruments. The business of 
the bank constitutes its capacity to perform its functions. 

as a machine for the money transactions of the government. 

Its corporate character is merely an incident, which enables 
it to transact that business more beneficially.” 

The power of a State ot the Union, to tax property of 
every kind within its limits, and to tax it according to its 
own discretion, is unabridged and unimpaired, except by 
force of some provision contained in its own constitution 
or in the constitution or laws of the United States. In 
other words, there can be no abridgement or impairment of 
this vital power of a State—this power so obviously essen- 
tial to its very existence, withowt its own consent. Each- 
State has consented, that the constitution and laws of the 
United States shall be the supreme law of the land; and | 
that its own constitution, subject to this supreme law, shall 
be supreme within its territorial limits. But no State of 
the Union has consented, that its power to tax any kind of 
property within its own limits, may be destroyed, abridged, 
impaired, or interfered with by the mere action of a sister 
State in ‘creating a mere private corporation, or by any 
course of business, however grand and imposing such pri- 
vate corporation may choose to adopt for itself. See how 
Chief Justice Marshall treats this matter in Osborn against 
the United States Bank above referred to. His words are 
as follows: “ Would the people of any one State trust those 
of another, with.a power to control the most insignificant 
operations of their State govamment ? We know they would 
not. 

In the face of these undeniable truths, supported as they 
are by these high authorities, this mere private creature of 
the State of Georgia undertakes to. become a creator of 
jurisdiction for the United States: District Court in Ala- 
bama. This undertaking is evidenced by the glittering 
detail found in the bill of complaint, of the vastness and 
variety of the-modes which this creature has chosen for 
itself in the pursuit of its own private ends.: The bill in- 
forms the Court that this ‘private corporation, by its own 
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choice, in the pursuit of its private ends, has become ex- 
tensively engaged “in the transportation of goods and 
property of merchants and others engaged ‘in commercial 
business between the several States of the American Union, . 
and also the transportation of goods and property im- 
ported from foreign countries and exported to them ;” * 

* And “ that a large amount of goods and property is’ 
so transported by orator in manner as aforesaid, to this 
extent, that iť has become one of the chief agents for con- 
ducting commercial intercourse between the States of this 
Federal Union, and in that capacity ‘Is employed by a large 
part of the merchants and commercial men in what are 
termed the Southern States of the Union >” * -* And 
“that the Southern Express Company is employed, under 
contract with the government of the United States, in con- 
nection with the Adams Express Company, to transmit to 
_ and from the Treasury Department at Washington, D. C., 
and other departments, the public money, and a consider- 
_ able part of the gross receipts of orator within the State 


of Alabama are derived from this employment; * * * - 


And “that a large part of the gross receipts of orator, re- 
ceived within the State of Alabama during the year 1869, 
were received.and-are being received in Treasury notes of 
the United States called legal tender notes, and such trea- ` 
sury notes are used and employed by the government of 
the United States-in the conduct of the greater part of the - 
_ fiscal Operations of the government within the several 

States of the Union.” 

- he foregoing extracts from the bill exhibit cial are | 
believed to be the most specious of all the pretexts for 
the claim of complainant to exemption from State taxation, 
for its receipts and property within ae or for some 
part thereof. 

Until complainant’s. bill was filed and. the injunction | 
therein prayed for was temporarily granted by the United - 
States District Judge, it was generally deemed to be set- 
tled, that the power to regulate commerce between the 
several States and with foreign nations, was in Congress, 
and not in the State of Georgia, nor in the line of conduct 
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that a private corporation created by that State might 
deem it its interest to pursue; that the mere employment 
by the Treasury Department, or the other departments “at 
Washington, D. C.,” of a mere private corporation created 
by a State which had chosen to engage in the business of 
a common carrier for its own private ends, to transmit to 
and from those departments public money, would not ex- 
-empt its receipts or property in another State from its 
power of taxation; and that the mere fact that such a 
private corporation, created by a State, received legal tender 
treasury notes of the United States in payment for services 
rendered by it as a common carrier, from all persons, nat- 
ural or artificial, including the departments at Washington, 
would not exempt its receipts or property in any particular 
State of the Union from the taxing power of that State.— 
(See Osborn v. U. S. Bank, 9 Wheaton, 859 ; Nathan v. 
Louisiana, 8 Howard, 73.) 

It is certain, that if the exemption from taxation here 
claimed by. the complainant, has any existence, that ex- . 
emption has been created, not by the constitution or laws. 
of the United States, nor by the Constitution or laws of 
this State, but merely by its Georgia charter and the line 
_ of conduct it elected to pursue in advaneementof its mere 
private interests. And surely it will not be seriously urged ` 
that the State of Georgia’ and its mere private creature 
have the right to ereate any such exemption from taxation 
in Alabama and the other States of the Union. - 

In the U. S. Bank vs. Deveaux, 5 Cranch 85, Chief 
Justice Marshall, delivering the opinion of the Court, said - 
“The judicial: power of the United States, as defined i in 
the Constitution, is’ dependent, Ist. On the nature of the 
case; and, 2d. On the character of the parties. . 

By the judicial act, the jurisdiction of the Circuit Courts 
is extended to cases where the constitutional right to plead 
and be impleaded in the courts of the Union, depends on 
the character of the parties; but where the right depends © 
on the nature of the case, the Circuit Courts derive no juris- 
-diction from that act, except in the single case of a con- 
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troversy between citizens of the same State claiming lands. 
under grants from different States.” 
Even if every objection to the. jurisdiction of the Dis- 
-trict Court to enjoin the execution of the State law, which 
may be founded on the character of the parties, could- be 
surmounted ; yet “ the nature of the case” disclosed by the 
bill, presents an objection which is fatal to the jurisdiction 
“which has been invoked and exercised. No such jurisdic- 
tion, in any such case as is here presented, can be derived | 
from the Constitution or laws of the United States ; and 
the District Court has no jurisdiction except such as is de- 
rived from that Constitution and these laws.—Noonan vs. 
Lee, 2 Black, 509; Conklin’s Treatise, 4th Edition, 121, . 
125, 161, 162; Hodgson vs. Bowerbank, 5 Cranch, 503. 
The nature of the cases in which the Supreme Court of 
the United States has sanctioned the injunction of the 
execution of State laws by the courts of the United States, 
- was essentially different from the nature of the case here 


presented by complainant. Those cases arose under the - - 


Constitution or laws.of the United States. In those cases, 
the right asserted was shown to be a right derived from 
the just construction of that provision of the Constitution 
which prohibits any State from passing any law i impairing 
the obl: gation of contracts, or of. some other provision of 
that Constitution, or.of some provision of some law of the 
United States. Admitting that such rights are properly -~ 
enforceable by injunction issued from the United States 
Courts, yet, it is plain, that no such right is here shown on 
the part of complainant, and that there is no ground for 
the jurisdiction which has been claimed and exercised in 
this case. 
With this statement of the case, I submit the whole 
subject to your consideration, hoping that such action will 
- be taken as will vindicate the dignity, the right, and the- 
just authority of the State. 
WILLIAM H. SMITH. 
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STATE OF ALABAMA, _) 
AUDITOR'S OFFICE, 
Montgomery, December 20, 1869.. 


To his Excellency Wm. H. Smith, Governor of Alabama: - 

Str—I have the honor herewith to transmit copies of 
documents purporting to be proceedings in the United 
States District Court. for the “ Middle District of Alabama.” 

The first: “notice” of any proceedings in the Court 
referred to, received at this office, is marked “A,” signed 
by one John T. Morgan. This was received but one hour 
.and a half before the time mentioned in the letter when 
the case would be heard. 

Being unable to notify the Attorney- General in time, it 
was deemed that the State would not be prejudiced by an 
“ex parte” hearing before the court until his presence 
could be secured, yet I was verbally notified by a citizen, 
two hours thereafter, that the case was actually being heard 
before the Hon. Richard Busteed, Judge, &c. 

I immediately repaired to the court room, and founä 
that the court was engaged in the discussion of the case; - 
and an argument was being read by the before inentioned 
John T. Morgan. 

The court recognized. me as the Auditor of the State, 
and upon learning that the Attorney-General had not been 
notified, proceedings were suspended until 10 o’clock, A. ` 
M., next day. - After a hearing; on the day following, in 
which the State was allowed scarcely five minutes to show 
why an injunction should not issue, the court was adjourned, 
after an announcement from the J udge that “a temporary 
injunction would issue upon filing a bond satisfactory to . 
the Auditor.” 

Nothing has since transpired ‘in the'case, except that this 
day I have been served with papers marked “B” and 
“O.” T have not been called upon to approve any bond, 
nor do I know whether any bond has been filed. 

The whole proceeding is of such anomalous character I 
am* constrained to report the same to you, so that upon 
full examination ‘of the papers referred to, you can, as 
Governor of the State, take such action, or’ issue ‘such 
orders as may be in your judgment just and propery > 
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_ I will say, for your information, that I am not, nor have 
T assumed to be, a collector of taxes; that I have not, nor 
‘ do I propose to seize or distrain any property of the Ex- 
press Company named in the suit of injunction. I have 
not, by any instructions or rulings from this office, in any . 
way interfered with the execution of the revenue laws in 
relation to Express Companies in the State. The several - 
agents of the company having refused to make return as 
required by law, the County Assessor was compelled to 
proceed under par. 11, § 12, Revenue Laws, and add penalty 
for non-compliance with the law. . 
_ In no sense whatever is the Auditor responsible for the 
lapse of the company, and this office will await instruc- ` 
tions from your Excellency, which, it is hoped, will be direct 
and positive, as the instructions you may be pleased to 
give will be complied with. 
' l ‘Iam, very respectfully, your ob’t servant, 
R. M. REYNOLDS, 
Auditor. 


(cite 


A. 
[ Copy. ] 


Montecomery, December 16, 1869, 
Hon. R. M. REYNOLDS, „~ 


Auditor of the State of Alabama: 

Dear Sır—The Southern Express Company will move 
before Hon. Richard Busteed, Judge of the United States 
District Court, sitting in equity for the Middle District of 
Alabama, at 11 A. M., of this day, at the court room of 
the District Court, for an injunction directed to you as 
Auditor of the State of Alabama, and to the several Tax 
Assessors and Collectors in this State, to restrain you and 
them from assessing and collecting a tax for the year 1869, 
on the, gross receipts of said company within the State of 
Alabama, and for other purposes. 

Said motion is predicated on a bill filed in equity in said 


District Court. a 
I am required by Judge Busteeđ -to give you notice of 
this motion. Very respectfully, &c., 


JOHN T, MORGAN, 
Solicitor for Complainant. 
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UNITED STATES OF AMERICA, ee 
District Court or THE UNITED STATES, In Eguiy. 
For the Middle District of Alabama. 


The President of the United States’ to the Marshal of said 
District— Gr eeting : É : 


You are hereby commanded to ate known to R. M. 
- Reynolds, Auditor State of Alabama, Jonathan P. May, 
Tax Assessor of Mobile county, Alabama, William Fal- 
coner, Tax Collector, and J. V. D. McDuffie, Tax Assessor 
of Montgomery county, Alabama, that under and by virtue 
of an order made by thé Hon. Richard Busteed, Judge. of 
the District Court aforesaid, on the application of the 
plaintiff on a bill filed by him in said court on the equity 
side thereof, wherein the Southern Express Company is 
plaintiff, and said R. M. Reynolds, Jonathan P. May, Wil- 
liam Falconer, J. V. D. McDuffie are defendants, they, all 
and singular, and all and singular the Tax Assessors and 
Tax Collectors of the State of Alabama, are enjoined and 
restrained, until the further order of said court, from 
proceeding to assess and collect any tax from the com- 
plainant upon its gross receipts for the year 1869, under — 
the aet of the Legislature of the State of Alabama, enti- 
tled “ An Act to establish Revenue Laws for the State of 
Alabama,” approved December 31st, 1868, and it is further 
enjoined upon said R. M. Reynolds, Auditor aforesaid, that 
he direct all and singular the Tax Assessors and Tax Col- 
lectors of the State of Alabama, to desist from ‘the collec- 
tion of said tax on gross receipts until the farther order of 
this court in that behalf.. 

Herein fail not, and have this writ, with your endorse- 
ment thereon, of how you have executed the same, at the 
next term of said District Court, to be held on tthe first 
Monday of February, A. D. 1870. __ 

_  Witness—Hon. Richard Busteed, Judge of, the Court 
` aforesaid, this fourth Monday of November, in the year of 
our Lord one ai eight hundred and sixty-nine. 
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Issued the 17th day of December, in the year of our 
Lord one thousand eight hundred and sixty-nine. 
Attest: 3 
E. C. V. BLAKE, 
Clerk U. 8. District Court, Mid. Dist. Ala. 


; C 
[Copy.] 


_ UNITED STATES OF AMERICA, ) On the Equity 
District Court or THE Unrrep Srates, + side of said 
For the Middle District of Alabama. Court. 


The President of the United States 
to the Marshal of said District--GREETING : 


You are hereby commanded to summon R. M. Reynolds, 
Auditor State of Alabama, Jonathan P. May, Tax Assessor 
Mobile county, J. V. D. McDuffie, Tax Assessor Mont- 
gomery county, William Falconer, Tax Collector Mont- 


gomery county, who are citizens of the State of Alabama, -~ 


to appear on or before Monday, the Tth day of February 
next, to answer a certain bill in equity, filed in our said 
Court of Equity, against said R. M. Reynolds et al., by the 
Southern Express Company, a corporation under the laws 
of the State of Georgia, and a citizen of the State of Geor- 
gia, to a copy of which said bill they are entitled,:on appli- 
cation for the same to the Olerk of the said Court. 
Herein fail not, and have you then and there this writ, 
Witness—Hon. Richard Busteed, Judge of the Court 
aforesaid, this fourth Monday of November, in the year of 
our Lord, one thousand eight hundred and sixty-nine. 
Issued—The 17th day of December, in the year of our 
Lord, one thousand eight hundred and sixty-nine. l 
Attest : E. C. V. BLAKE, 
Clerk U. S. District Court, Middle District of Alabama. 
Each of said respondents is hereby notified to enter.an 
-appearance in said suit, in the Clerk’s office,.on or before 
the rule day next ensuing, to wit: the 7th day of February, 
1870, otherwise the bill’ may be taken pro confesso. 
E. C.V. BLAKE, 
Olerk. 


